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OCHOBHBIE YEPTbI PEIYJIMPOBAHUSA TOPIOBbIX OTHOLLEHUA
B UCJITAMCKOM INPABE

AHHOTauusa. B cmambe paccMampuearomcsi OCHO8HbIE Yepmbl peayrnuposaHusi mopaosbix
OMHOWeHUU 8 UC/IaMCKOM rpase Yyepe3 aHanu3 e2o pesuauo3Ho-rnpasosoll MpupoOdbl, UCMOYHUKOS,
002080PHbIX KOHCMPYKUUU U 02paHu4YyeHul epaxx0aHcKo-rpasoeozo obopoma. Ocoboe sHUMaHUe
yOenisiemcsi COOmMHOWEeHUK wapuama, ¢hukxa U UC/1aMCcKo20 mopa08020 rpasa, a makxe ponu Ko-
paHa, CyHHbI U OOKMPUHAasbHbIX MO3UYyUl MyCyrbMaHCKUX rnpasogedos 8 chopMuposaHuUU rnpasusl
npednpuHUMamesibCKo2o nosedeHusi. ABmMop rnokasblgeaem, 4mo UC/IaMCKOe mMopa2080€e paso He
obpasyem camocmosimeribHoU ompacriu 8 rnpuebi4HOM 07151 KOHMUHEeHmMarbHOU rpasosoll cucme-
MbI CMbIC/Ie, MOCKOIbKY HOPMbI, pe2ynupyowue umMyu,ecmeeHHble U 002080PHbIE OMHOWEHUS,
MECHO CB8s13aHbl C Peu2UO3HbLIMU PednUCaHUsIMU U HPaBCMBeHHbIMU ycmaHoeneHusiMu. B pabo-
me aHanu3upyemcsi 002080p «ak0» Kak KIIro4e8ol UHCMPYMEeHm mopa208020 obopoma, packpbiea-
romcsi 0cobeHHOCMU e20 3aK/IYeHUs, hopMbl, CybbEKMHO20 cocmasa u 0ornycmumMozo codepxa-
Husi. OmdenbHOe Mecmo 3aHUMaem xapakmepucmuka yHOaMmeHmarsibHbIX 3arpPemos UC/IaMCKO20
npaea, 8K/IK4asi 3arpem pocmosujudecmsa, HeornpederneHHOCMU, a3apmHbiX COESIOK, OMYYXOeHUs!
3anpeweHHbIX npedMemos U UHbIx delicmeul, npomusopeyauwux wapuamy. [Jenaemcsi 8618600 0O
MoM, Ymo ucnaMcKoe IMmop2080e Mpaso codemaem Ka3yUCmuU4YHOCMb peayrnuposaHusl, pesuauos-
Hyt0 06ycrioer1eHHOCMb 002080PHbIX 3arpPemos U 02paHuYeHHyr ce060dy 002080pa, OCHOBAHHYIO
Ha npuHyune AornycmuMocmu 8ce20, Ymo fpsiMo He 3anpeueHo. Takoe peaynuposaHue rpudaem
mopaoebIM OMHOWEHUSIM 8 UC/TaMCKOM ripase o0cobyro npasosyto rnpupody, omiudarouwyrocss om
Knaccu4eckux modereli e8porielicko2o YacmHoz0 rnpaea.

KnioueBble cnoBa: uciamMcKoe fpaso, mopaosblie OMHOWEHUS, wapuam, hukx, o020eop,
ako, puba, 2apap, ceoboda 0o2080pa, UCMOYHUKU rpaea.
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THE MAIN FEATURES OF THE REGULATION OF TRADE RELATIONS
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Annotation. The article examines the main features of the regulation of trade relations in Is-
lamic law through the analysis of its religious and legal nature, sources, contractual structures and
restrictions on civil circulation. Particular attention is paid to the correlation between Sharia, figh and
Islamic commercial law, as well as to the role of the Quran, the Sunnah and the doctrinal positions of
Muslim jurists in shaping the rules of entrepreneurial conduct. The author shows that Islamic com-
mercial law does not constitute an independent branch in the sense typical of the continental legal
tradition, since the rules governing property and contractual relations are closely connected with re-
ligious prescriptions and moral principles. The article analyzes the contract of aqd as a key instru-
ment of trade turnover and reveals the specific features of its conclusion, form, subject composition
and permissible content. A separate part of the study is devoted to the fundamental prohibitions of
Islamic law, including the prohibition of usury, uncertainty, gambling transactions, alienation of pro-
hibited objects and other actions contrary to Sharia. The article concludes that Islamic commercial
law combines casuistic regulation, religiously determined contractual restrictions and a limited free-

OBPA30BAHUE U INMPABO Ne 6 - 2026

240



HCTOPUA TOCYJAPCTBA U ITPABA 3APYBE/RHBIX CTPAH

dom of contract based on the principle that everything is permitted unless expressly prohibited. Such
regulation gives trade relations in Islamic law a specific legal nature that differs from classical models

of European private law.

Key words: Islamic law, trade relations, Sharia, figh, contract, aqd, riba, gharar, freedom of

contract, sources of law.

MOMEHTa BO3HWKHOBEHMS Micnama OoH

cTan OCHOBOW NS CO3[4aHus couunanb-

HO-9KOHOMWYECKOIO W rocyaapCTBEH-
HOro CTPOSl, a AeATENbHOCTb rOCYAapCTBEHHbIX Opra-
HOB, a TaKKe HaceneHust MyCyribMaHCKUX CTpaH pery-
NMpOBanMCcb WCNaMCKMMK 3akoHamu (LuapuaTtom).
VMcnamckasi npaBoBasi JOKTpuHa onpegenset KopaH
KaK eOQWHCTBEHHbIA 3aKoHOAATemNbHbIA UCTOYHUK. B
NCIaMCK1X rocyaapcTBax HOpUCMpYyAEeHUMs U penu-
rmst Hepasgenumbl. CornacHo yyeHuto Kopawxa, nmrogm
He MOryT cOo34aBaTb 3aKOHbl, @ TONMbKO MOAYMHATLCS
UM 1 MPUMEHSITb Ha NpakTuke. Knaccuyeckoe pasae-
fieHne BriacTeln Ha 3aKOHOAATENbHYH, UCMOMHUTENb-
Hy10 1 cyaebHyto, MPUHATOE B €BPOMNENCKNX rocyaap-
CTBax, He MPMMEHNMO B UCITAMCKUX CTpaHax.

Wcnamckme topuctel akTMyeckn OTOXAecT-
BMSAIOT MCMaMckoe MnpaBo, Kak AapoBaHHOe Oorom
npaBo. Mcrnamckoe TOpProBoe NpaBO OCHOBbIBAETCSH
He Ha rocyaapCTBEHHOM NMPUHYXAEHWWN, @ Ha Nog4u-
HeHuu Mpopoky. M3BeCTHbIN POCCUICKMIA UCCreaoBa-
Tenb ucnamckoro npaea J1.P. CiokusariHeH B cBOuX
Tpygax OTMeYaeT, YTO WCNaMCcKoe MpaBO MOXHO
npencTaBnsATh Kak CMeCb HOPM NMpaBa C HPaBCTBEH-
HOCTBbIO WM penurnern n Kak cuctemy d¢opmarnbHO
3aKkpennéHHbIX B KopaHe 1 obsa3aTenbHbIx npasun [1,
c. 96].

Ncxoga v3 atoro, MOXHO yTBepXgaTb, 4TO
KopaH dhaktmnyeckn siensietca KoHctuTyumen 6onb-
WwnHcTBa cTpaH bnwxkHero Boctoka. Hanmpumep, B
Jinenun cratyc KopaHa oduumanbHO 3akpensiéH B
Oeknapaunm «O6 ycTaHOBNEHMU BiacTu Hapoda» oT
1977 roga, B KoTopon KopaH Ha3blBaeTCsl «3aKOHOM
(wapnatom) obLiecTBay.

B ucnamckon npaBoBOW OOKTPUHE (Luapuate)
OTCYTCTBYET CTPOroe AefneHne npaBoBbIX MHCTUTYTOB
Ha YacTHble M NybnuyHble. Takke He BCTpevarTcH
TakMe Kraccumdeckue, XxapakTepHble Ansl KOHTMHEH-
TanbHOro NpaBa NPaBOBbIE KAaTeropuu, Kak oTpacnwu,
NnogoTpacnu, MHCTUTYTbl, CYyOUHCTUTYTbI. JTO CBS-
3aHO C TeM, YTO OCHOBHOWM UCTOYHWK MYCYJIbMaHCKOro
npaBa - KopaH perynupyeTt npaktu4ecku Bce obLue-
CTBEHHbIE OTHOLLEHWS], B TOM YMCIE U B cdepe vacT-
HOro npaBa 1 Kakoro-nmbo Gonee nogpobHOro pery-
NMPOBaHNS MMYLLECTBEHHBIX U JMYHBIX HEUmyLle-
CTBEHHbIX OTHOLUEHMIN HE CYLLECTBYET.

[oBOpsi npo wmcnamckoe TOProBoe Mpaso,
MOXHO OTMETUTb, YTO 3TO YacTb MCNAMCKOro npaea,
KOTopasi He BbIOENsieTCs B OTAENbHYK MogoTpachb
KaK B KOHTMHEHTaIbHbIX MPaBOBbIX CEMbSIX.

OCHOBHbIMW NCTOYHMKaAMW MCNAMCKOro npasa,
B TOM umucrie ToproBoro, siensietcst KopaH n CyHHbI.

OBPA30OBAHUE U IPABO Ne 6 - 2026

Mpn 4ém B KopaHe cogepkaTcs HOPMbl HE TOSbKO
TOProBOro npasa, HO K MNpPaBOBble MNpeanMcaHus,
MOCBSILLEHHbIE HOPMaM CEMENHOTO, YTONTOBHOMO, KOH-
CTUTYLMOHHOTO, hprMHaHcoBoro npaea. B kayectse
WCTOYHMKA BaXKHYIO pONib B MPaBOBOM perynMpoBa-
HUWM TOProBoro 0bopoTa B UCITAaMCKOM NpaBe UrparoTt
KOMMEHTapUM  U3BECTHbIX MYCYJIbMaHCKUX  y4é-
HbIX-FOPUCTOB, KaXObl M3 KOTOPbIX MOXET WUMETb
COOCTBEHHOE MHEHWE Ha paspelleHWe TOoro umnm
MHoro Toprosoro cnopa [1, c. 96; 3, c. 193].

BaxHO OTMeTUTb, YTO COOPHUKM MHEHWUA Y4é-
HbIX-FOPUCTOB MOXHO MCMONb30oBaTh MpuU paspelue-
HUW CMOPOB B CyAax LuapuaTta 1 CCblflaTbCs Ha HUX B
peLleHnax. BaxkHas pornb KOMMEHTapMeEB NCNaMCKMX
YYEHbIN IOPUCTOB OnpeaenéHHbiM 00pa3omM cBsidaHa
C Hacreguem aHrno-CakCOHCKOW CUCTEMbl MpaBsa.
HexkoTopble y4éHble BUAAT ONpeaenéHHyo B3aumoc-
BSI3b MEXAy CMCTEMOW MCNamMCKOro npasa W aHrmno-
CaKCOHCKOW CUCTEMOW B 4acTW KasyuMCTUYHOCTWU. B
AHrmn n CLUA cynebHble pelueHust hakTudeckm
ABMAKTCS MHCTPYKUMAMMW AMsi FOPUCTOB M Npepnpu-
HMMaTenen, B TOM Yucre B 4YacTW HUBENUPOBAHMS
PUCKOB Npu hOpMynMpPOBaHNM 1 3aKIKYEHNW TOPro-
BbIX COrnalleHun.

Kak otmeuvaet J1.P. ClokusiiHEH, B LOKTPUHE
ncriamckoe TOProBoe NpaBo HE UMEET OOHO3HAYHOIO
cogepxanusa [1, c. 96]. C aTMm Xe cornawlaetcs u
Matunac Poa, oTme4vas, YTo JOroBOPHOE U 3KOHOMMU-
Yyeckoe npaeo Vicnama TonbKo 0T4acTu perynmpyeTcs
npegnucaHnamn ucnamckoro npaea [2, c. 122]. B
Hayke eCTb [B€e NO31LUN OTHOCUTENBHO COAepXaHus
NCIamMCKOro TOProBoro npaea:

1. Vcnamckoe ToproBoe MpaBO Kak CMECb HOPM
npaBa C HPABCTBEHHOCTbIO U penurnen (knac-
CUYECKUI LIapuar);

2. Vcnamckoe TOProBoe NMpaBo Kak COBOKYMHOCTb
dopmanbHO puandeckux n obsizaTtenbHbIX
HOpM npaea.

HecmoTpst Ha Hannuue OByx NO3vuUnii, Heobxo-
AVMO OTMETUTb, YTO TOProBOE NpaBo Mcnama Tak unm
MHaye HepaspblBHO CBSA3aHO C penurnen n Heothe-
NNMO OT Hee.

MecTo ToproBoro npasa B CUCTEME UCITAaMCKOro
npaBa 0603Ha4aeTcs TEPMUHOM «uKx». B cocTas
MYCYNbMaHCKOro TOProBOro MpaBa BKIOYalTCH
Takne TpaguUMOHHbIE MPaBOBble WMHCTUTYThI, Kak:
[IOrOBOpHOE NpaBo («aka») v BelHoe NpaBo B BUae
OTAENbHbIX HekoaMduUMpoBaHHbIX HopM [1, . 96; 7,
c. 23].

Knaccudeckoe wucnamckoe TOProBoe MpaBo
NOsIBUMNOCH B MEpPBbIE CTOMNETUSI MCNaMCKOro rocrnog-
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CTBa. Vlcnamckoe TOproBoe npaso BO3HUKITO B CpaB-
HUTENbHO pPa3BUTOM IKOHOMUYECKOW cpede [3, C.
193].

[oroBop B ucnamckoM mnpaBe 0003Ha4alT
Takke obo3HavaeTcss TepMmmHoM «akg» [1, c. 96].
KopaH onpepensieT «akgo» Kak AOroBop, CKpennéH-
Hbln KNATBOW. B wucnamckom TOproBoM npase
(«dbukx») «aka» oOnpedensieTcss Kak cornawleHue
mMexagy OByMs M b6ornee CTOpoHamu, Mo KOTOPOMY Y
CTOPOH CYLUEeCTBYHOT B3auUMHble 00s3aTenbCcTBa.
BaHol 0COBEHHOCTbI0 «aka» B MCMaMCKOM TOPro-
BOM npaBe fABrseTcs TO, YTO NpeaMeToM JorosBopa
MOXET ObITb peanbHO CyLLECTBYHOLLME BELLM U OTHO-
LLEeHWs, XOTA U3 3TOro npasuna ectb onpeaenéHHble
WCKIOYEHMST (HanpuMep, [OroBOp Kynnu-npogaxwu
oyoywen Bewm) [4, c. 55].

HeobxogmMmMo Takke paccMOTpeETb WCTOPUIO
BO3HUKHOBEHNSA HOPM MUCIIaMCKOro rnpasa, perynupy-
HOLLMX TOProBble OTHOLEHUS. Tak, B cype 4:29 KopaHa
OoTMeYyaeTCqd BO3MOXHOCTb 3akmnioyaTb [0roBopbl
mexay npegnpvHumatenamu: «O Bbl, Bepytowue! He
noXxunparnTte NMyLLEeCTBO APYr Apyra HecnpaBeanvBo,
3aHMMaKnTecb TOproefnen no B3aMMHOMY cornatle-
HUIO ApYr ¢ gpyrom». Vicxoast 3 AaHHoOWM HOpMbI cre-
AyeTt coenatb BbIBOA O TOM, YTO MPUHLMN 3aKmnoye-
HWSA JOroBOPOB B UCNAMCKOM NpaBe HOCUT OrpaHnym-
TENbHbLIN XapakTep W B uUcname ecTb MPUHUUMbI
(3anpeT Ha poCTOBLUMYECTBO, 3aMpeT Ha Heonpeae-
NEHHOCTb, 3anpeT Ha YroBKW), KOTOpble NpeanpuHn-
MaTensM Henb3s HapylwaTtb nof yrpo3on npusHaHua
JoroBopa HeleCTBUTENbHbIM.

B ucname TpaguuMOHHO HET MOAPOOHbLIX ONu-
CaHWM [OroBOPHbIX KOHCTPYKLMK, HOpM 06 OTBeT-
CTBEHHOCTW 3a HeucnornHeHne oba3aTenbCTB, Kak B
KOHTUHEHTanbHoOn cucteme npaea [2, c. 122]. Bme-
cTo aTtoro, B KopaHe 1 CyHHax ynoMuHaroTcsa oTAenb-
Hble MONOXEeHUA O pa3HbIX BUAax JOroBOpPOB 1 JaéTcA
ONUCaHUSA OCHOBHbLIM MPUHLMUNAM UCAaMCKOro Topro-
BOro npasa. Takum 06pa3omM, cuctemaTmyeckoe onu-
caHve npegnpuHUMaTenbCKUX MNPaBoOBbIX MeXaHW3-
MOB, KOHTPOMNS coAep>KaHNs JOroBopoB, Kak 1 UCMori-
HEHNs1 4eNCTBUTENbHbIX N HEOEeNCTBUTENbHbLIX A0ro-
BOPOB B WMCIIaMCKOM TOProBOM MpaBe MpakTUYecKn
OTCYTCTBYET.

B ncnamckom ToproBom npase 3HauuTerbHasi
YacTb YyOenseTcd oOonucaHuemM OTAErNbHbIX BUAOB
[OrOBOPHbIX KOHCTPYKUUIA MU B paMKax Takux JOroBO-
POB 1 ONMUCLIBAKOTCS 0BLLME NOMOXEHUS NCNIAMCKOro
TOProBoro npaea. Kak 1 B KOHTUHEHTaNbLHOW cucTeme
npaesa [0OroBOp Kynnu-npogaxu urpaet Kro4yeByto
ponb, kak 6a3oBbli MHCTUTYT LOrOBOPHOIO MNpaea,
BOKPYI KOTOPOro CTPOUTCS perynvposaHue. Hemano-
BaXkHasi porb B UCNAMCKOM TOProBOM rnpase npuHag-
NEeXNT 1 ObIBLLEMY paHee SBMEHNI0 - paboToprosrne.
Mo cyTn, onncaHmne cogepxaHnsa MHOIMX OrOBOPHbIX
KOHCTPYKUMIA (ZoroBopa Kynnu-npogaku, Aorosopa
MeHbIl, OroBOpa KOMUCCUK, 3aiMa 1 ap.) sBnsieTcs

[OCTaTOYHO Ka3yuCTUYHbIM [2, €. 122; 4, c. 55]. Bpag
1 MOXKHO Ha3BaTb CMCTEMY JOFOBOPOB B MCIAMCKOM
OOroBOPHOM MpaBe KoaUMMLMPOBAHHON, Ucxoasa u3
Toro, B KopaHe 1 MHbIX cBALWEeHHbIX [ncanmax goro-
BOpbl HE OMNWCbIBATCA OOWH 3a APYrUM, Kak 3TO
CyLLIECTBYET B KOHTUHEHTarbHOW NPaBOBOWN CEMBE.

Takum oOpa3om, [OroBopy, Kak WHCTUTYTY
ncriamckoro Toprooro npaea, B KopaHe n CyHHax
MOCBSILLEHbI HEecMCTEMAaTUYHbleE U HeKoandUUMpPO-
BaHHblE, Ka3yUCTUYHbIE HOPMbI [2, C. 122].

Kak y>xe oTmMeyanoco Bhbile, CPean NCTOYHUKOB
NCIaMCKOro TOProBOro npaea BbIAENAKTCS KOMMEH-
Tapun N3BECTHbIX MYCYITbMaHCKUX YY4EHbBIX-FOPUCTOB.
B ncnamckom TOproBom npaee MOryT CyLIeCTBOBaTb
pasnuyHble TOYKN 3PEHMS pasHbIX LUKOM HPUCTOB
OTHOCUTENbHO  OENCTBUTENbHOCTU/3aKITHOYEHHOCTH
TeX WM WHbIX [OroBOpOB. Wcramckue opucThbl
N34aloT OTAEMNbHbIE MHCTPYKLMK C NpaBuiiamMmu 3akrto-
YeHus1 JOroBopoB. OTWM COOPHMKM MOMOrawT npea-
NpYHUMaTENsM COOTHOCUTb YCMOBUSI 3aKITHO4aeMbIX
OOroBOPOB C MPaBOBLIMU 3anpeTamu, CYLLECTBYHO-
wmmMmu B Micname, un, onpegenéxHeiM obpa3om, obxo-
OVTb TpPaauUMOHHbIE 3anpeTbl B Buae 3anpeta Ha
POCTOBLLMYECTBO, HA HEOMpPEAENeHHOCTb, Ha a3apT-
Hble urpbl U T.4. [5, . 26].

MoMMMO [esaATeNbHOCTM UCITAMCKUX HOPUCTOB,
N34alLWNX MHCTPYKUMM AN 3aKMYeHus cornawle-
HUWA, Cpeaun PasnuYHbIX PENUIMO3HbIX TeYeHUn
ncriama BO3HMKAKT pasfUyYHble TOYKM 3PEHUSA Ha
OEeNCTBUTENBHOCTb M HEeOEeWCTBUTENBbHOCTb AOroBO-
poB. Tak, Hanpumep, pennrMo3Hoe TeveHne xaHadu-
TOB BbICTYNaeT MPOTUB 3aKMOYEeHMsT JOTOBOPOB MO
nepegaye MMyLLecTBa BO3Me34HOro xapakrtepa, byab
TO [OroBOp Kynnu-npogaxu, LOrOBOP MEHbl UMK
OOroBOp apeHAbl, HO cYnTaeT AOroBopbl No 6e3B03-
Me3[HOW nepefave UMyLLeCcTBa pa3peLlEHHbIMN.

Manvkutbl cuuTalT [OroBOpbLI MO nepegaye
MMyLlecTBa BO3ME3[HOIO Xxapakrtepa Heopobpsie-
MbIMW TOMbKO B TOM Criyyae, ecriv npu 3akroveHnn
AOroBopa npou3BoanTCs OCMOTP TOBapa, B ocTarb-
HbIX Cly4asix OOrOBOPbI CHMTAKTCA OJ0OpAeMbIMU.
N3 aToro npaBuna ecTb WCKMOYEHME: LOroBop,
3aKMOYEHHbI  Yepe3 MoCpedHNYEecTBO TOProBOro
Makrepa (CMMcap): OHU CYUTaTCH HeAenCTBUTENb-
HbIMW. [JapeHne y ManunKMTOB paspeLLeHo.

XaHbanuTbl cuMTaloT 3akrtoYeHne OOroBOpPOB
no nepefave UMyLLECTBa BO3ME3OHOIO xapakrepa
(meHa, Kkynns-npodaxa, apeHga) HedewucTBUTEeNb-
HbIMMU.

LadunTbl BbICTYNaT NPOTUB LOMOBOPOB MO
nepegadye uMMyLlecTBa BO3ME3OHOMO XxapakTepa
TONbKO B Cryyae, ecnM ux 3aknwodeHvem Oyaet
OCKBEPHEHa MeYeTb WM NOTPEBOXEH Bepyrowmi. B
oCTasnbHbIX Cryyasix NogobHble AOroBOpbI NPOCTO He
onobpstoTcs.

XaHaduTcKkas Wwkona 3aHUMaeT B TaKux Cny-
Yyasix bornee nparMaTMYeCKyo 1 NPaKTUYECKYO MNO3n-
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uuo. Hanpumep, BHeceHue 3agatka Mo JOMAroBomy
00513aTeNbCTBY 3a Mpodaxy BMHA cyMTaeTca Oew-
CTBUTENbHBIM, AaXe eCriM OCHOBHasi cAaenka siBnsi-
eTCHa HeQeNCTBUTENbHOW (OTUYXXOEHNE anKorofbHbIX
HaNMTKOB B UCITAMCKMX rocygapcTBax CTporo 3anpe-
weHo). Takke KopaH 3anpellaeT 3akntoyeHne goro-
BOPOB Kynnu-Npogaxu BO BPEMS MOMUTBbI, OOHaKO
Takown JoroBop OydeT ocTaBaTbCsA OENCTBUTENMbHbLIM
Mo MHEHWIO XaHadUTOB, XOTs U He OyaeT npuBeT-
cTBOBaThbCA (Makpyx). Manukutckas Likona npasa
TaKoW JOroBOp CYUTAET HEAENCTBUTENbHbLIM, ECITN OH
3aKMYeH Mexagy nuuamm, Kotopble Obinv OOMKHBI
MonuUTbCS. B ocTanbHbIX cnyvyasx 4OroBop cyMTaeTcs
OEeNCTBUTENbHLIM [2, c. 124].

M3BecTHbIV uccrnegoBaTtesb UCNamcKoro Topro-
Boro npaea MaTunac Po3s oTmevaer, 4Tto npu 3akniove-
HUX [OOroBOPOB WCITAMCKME HOPUCTbI PYKOBOACTBY-
I0TCA  PEnUrMo3HbIMU  HOPMamu, YyKa3aHHbIMU B
KopaHe. OHu gendarcs Ha:

e Bagpkunb (Heobxogmmoe, obsizaTensHoe);
e maHgyb/myctaxabb (kenatenbHoe, nooiypsie-

Moe);

Oxans (paspeLueHHoe);

Makpyx (nopvuaemoe, npegocyamTensHoe);

xapam/ 6atun (3anpeLLiéHHoe, HedencTBUTESb-

Hoe) [2, c. 124].

Kateropun maHgy6/mMyctaxabb n makpyx kaca-
I0TCA HapyLUEeHWsI NpeanMcaHuii: NpaBoBoOe AeNCTBUe
OCTaeTca [OeNCTBUTENbHbIM [axe B TOM Criyyae,
€crnm OHO He ofobpseTcd. Kateropus xenatenbHOro
n 6e3 TOro He MMeET MpaBOBbIX MOCNEACTBUA. Yem
fonbluee 3Ha4YeHWe NpPUAAETCA PENUIMO3HOMY ane-
MEHTY, TEM BEPOSITHEE HapyLUEHUE PENUIMO3HbIX
npeanMcaHuii MOXeT MNoBneyvb 3a cobor npaBoBble
nocrneacTBus B 9TOW XXM3HU. OTO NErko nNpogeMoOH-
CTPUPOBaTh Ha NpMMepe AOroBOPOB, 3aKM4aeMbIX B
MeyeTu.

Kak n B poccuiickoM rpaxgaHckom Mpase,
OOHVM M3 OCHOBHbIX MPUHLMMOB MCaMCKOro TOpro-
BOro npasa sBMseTca NpuHLMN J0BPOCOBECTHOCTHU
CTOPOH MPWU 3aKMOYEHUN N UCMOSNTHEHUU CAENkKU, a
TakKe NPUHLMN UCMONMHEHNs 0693aTenbCTB Haane-
Xawmm obpasom [7, c. 23; 8, c. 350-352]. Hanpumep,
B KopaHe cyuwiecTByeT cneaytowasa Hopma: «BepHo
nucnonHanTe JoroBopbi». AAT 1 cypbl 23 JONOMHSAOT
BbllLeyKa3aHHyl0 HopMy: «CuyacTnvebl BepyloLue,
KoTopble cobnoaaT CBOM OOBEPEHHOCTU U A0ro-
BOPbIY.

B cooTtBeTcTBUM C Ucnamckum npasom, fobon
yuwiep6, NPUYMHEHHbIN YENoBeEKy, He AOMyCTUBLUEMY
HUKaKMX OWKNOOK UNKN MpPOTMBOMPAaBHbIX OENCTBUNA,
€Cnn TONbKO He sIBUNCs pesynstatoM Bonn Annaxa,
OOMmKeH ObITb BO3MELLEH NMBO YernoBeKOM, npuyn-
HMBLUMM 3TOT ywepb, nubo rocygapcTBOM, Korga
YCTaHOBUTb JIMYHOCTb TaKOro 4YernoBeka He mnpea-
CTaBMsieTCA BO3MOXHbIM. [axe B crnydae oLmbouy-
HOro peLUeHnst cyaa rocyaapctBo 0bs3aHO KOMMEH-
cvpoBarth yuepb notepnesLiemy.
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BOnbLIMHCTBO NPaBOBLIX MHCTUTYTOB B UCITame
OCHOBBIBAKOTCS Ha AaHHOW KOHUenuuu u cobnioge-
HAW MNpYHUMNA JamaH — rapaHTusi, obecnedeHue,
OTBETCTBEHHOCTb.

Bpsin MM MOXHO roBOPUTL MPO HEOrpaHUYeH-
HYI0 BO3MOXHOCTb B UCIaMCKOM MpaBe 3aknioyarb
nobble BuAbl cornaweHmin. Nommumo Bbilenepevmc-
NeHHbIX dyHOAMeHTarnbHbIX 3anpeToB (3anpeT Ha
puba (poCcToBLUMYECTBO), rapap (HeonpeaenéHHOCTb
N Xxunan (3anpeT Ha asapTHble Urpbl)), B MCaMCKON
OOKTPUHE CornalleHns NoapasaensoTcs Ha Te, KOTo-
pble abCOMTHO 3anpeLleHbl, Te, KoTopble 0gobps-
HOTCS MpU COONIOAEHMN ONpPeaenEéHHbIX YCIIOBUA U Te,
KOTOpble MONHOCTbIO paspelleHbl. B uenowm, cyule-
CTBYEeT OO NPUHLMN OOrOBOPHOIO perynmpoBa-
Hust (nbaxa acnus): «Pa3speLueHo BCcé, 4YTo He 3anpe-
LLIEHOY.

OrpaHnyeHHOCTb Takke CyLLeCTBYeT B onpeae-
neHun ycrnosunm porosopa. Hanpumep, CTOPOHbI
OOIDKHbI 3HaTb TO, MO MOBOAY Yero 3aknovaercs
porosop. A.T. AMMPOB OTMEYaEeT, YTO CTOPOHbI MOTyT
3aKMNYNTb AOrOBOP B OTHOLLEHWUW TOrO, Yero eLlé B
npupoae He cyuwecTteyeT (Oyaywas Beup) [4, c. 55].
Takoe 4acTo NCNOoSb3yeTCs B CENTbCKOXO3SMCTBEHHOM
oTpacnu - Korga nokynatenb akTMyeckn nnatuT 3a
ypoKaw, KOTOPbIA OH MOMYyYUT MO OCEHM, a Npogasel,
Ha [OeHbrM MOKynaTens 3akynaeT MoceBbl. Takum
06pa3omM, 9TO HaNoOMWHaET AOrOBOP KYMNIU-NPOAaXM
C OTCpoYKon (salam).

Takke orpaHM4eHHOCTb CBOOOAbI 3aKMOYEHNS
A0roBopa cBsidaHa C TeM, YTO B MCNTaMCKOM TOProBOM
npaeBe ecCTb MepedyeHb U3bATbIX M3 obopoTta (cBu-
HWHA, ankorofb, HAPKOTUKUN) U OrPaHNYEHHbIX B 060-
poTe BeLLen.

MoxHO BblAENUTb  Crnegywmn  nepeveHb
3anpeToB, CYyLECTBYHLINX B MCNAMCKOM TOProBOM
npase:

1. BanpelieHo coBepluaTb COEMKU MO OTYYXAe-
HUO (Kynns-npofaxa, MeHa, JapeHune) «Heun-
CTOT» (CBMHWHBI, anKOrofibHbIX HAaMNWTKOB U
ap.). HaHHbin 3anpeTr uHTepeceH TeMm, 4TO
HEACHO HAacCKOMNbKO NnWLO, He ucnoseayollee
ncnam, MoXeT OTvyXAaTb NPeaMeTbl, ABMSo-
lmecs «Hevmuctotammy». Hambonee penurmos-
Hbl€ aBTOPbI NULLYT O TOM, YTO CBUHMHA W arKo-
ronb - 370 BELLM CTPOro M3bsTble 13 obopoTa
(res extra commercium), gpyrue nonaratot, YTo
3anpeT Ha OTYYXAEHWe CBWMHMWHbBI U ankorosb-
HbIX HaMUMTKOB MOXET Cepbe3HO MnogopBaTb
XO3SAWCTBEHHbI TOBapoobOpoT B MyCyfbMaH-
CKMX CTpaHax W Afis He MycyrbMaH NnogobHble
CAENKM OOIMKHbI ObITb pa3peLleHbl.

2. 3anpeLyeHo coBepLuaTb CAENKW No Kymne-npo-
Oaxe y3yprnvpoBaHHbIX TOBapOB;

3. BanpelyeHo coBepLuaTb CAENKN NO Kynne-npo-
Aaxe npegmeToB, He ABNSALWmnXcs cobcTBeH-
HOCTbIO MPOoAaloLLEro;
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4. 3anpelleHO TOProBoe [feno, CBs3aHHOE C
3anpeTHON asapTHOW Urpon (Kymap);

5. Cpenka, kotopas HapylaeTr oanH n3 dyHaa-
MeHTarnbHbIX MPUHLMMNOB MCNamMa - POCTOBLLM-
yecTBO (pnba);

6. 3anpelyeHa cOenky no OTUYXXAEHUIO «CMeLIaH-
HbIX» TOBApOB, KOTOPblE HEBO3MOXHO OTAENUTb
Opyr oT Apyra (Hanpumep, Macrna, CMeLIaHHOro
C APYTUM >XUPOM);

7. 3anpeT Ha OTYyXAeHue BeLlen, ucnadkaHHbIX
rpsi3blo;

8. Banper Ha oOTYyXOeHMe BeLlewn,
HaCUNbHO;

9. 3anpeT Ha oT4yXAeHue cTaTyi U NamMATHUKOB
[2, c. 124; 10, c. 220].

Mpu aTom KopaH coaepXuT n nepeyeHb NooLl-
pAeMbIX OEWCTBUI, HanpuMep, NooLwpseT AaBaTb B
OONr-aTo cumMtaeTca GrnaropodHbiM AenoM, KOTopoe
He TONMbKO He 3anpeLaeTcs wapuaTtoM, HO U MooLL-
psietca [7, c. 23].

CopepxaHme ogHoro n3 xagucos rnacut: «KTo
4acT B 0T cBOeMy OpaTy-MycCynbMaHuHy, yBENUUYNT
cBoe 60raTCTBO, aHrenbl NOLUMOT EMY CBOK MUMOCTb.
Ecnun kT0-nnbo obxoauTcsa BEXNMBO CO CBOUM [JOMXK-
HuKkoMm, B CyOHbI OeHb NponaeT Yyepes cupat (MOocCT,
NnepekvHyTbI Yepe3 af) MrHOBEHHO M 6e3 BCAKMX
[onpocoB. Ecnun e KTO-TO OTKaXkeT AaTb B AONT CBO-
emy bpaTy-mycyrnbmaHuHy, TOMy 4OCTYN B paii 3anpe-
weH» [8, c. 350-352]. Npwn aTom B JoroBope 3arima
[OIMKeH ObITb yKa3aH CpoK, B TEYEHME KOTOPOro Aomr
OOIMKeH ObiTb BO3BpalleH 3anmmopgaBuy. Heynnata
OONMr B CPOK CYMTAETCs TPEXOBHbLIM MOCTYMKOM,
OHaKOo KakMx-Nnbo NpaBOBbIX CAHKUUIA 3a Heynnaty
Jonra B CPOK MCNaMckoe NpaBo He yCTaHaBMMBAaET.
Ecnu e OOMKHWK He ynnavvMBaeT AOMr Mo yBaXu-
TENbHbIM MPUYMHAM, TO KpeguTop 00s3aH KaaTb,
noka AOIMKHUK He BbINNATUT BECcb AOMN, NMbo He
oTpaboTtaeT ero. B HekoTOpbIX criyyasix, Korga npu
3aKkrodeHnn goroBopa 3ariMa OOIPKHUK OCTaBNsIET B
3anor cBoe MMYLLECTBO, TO B Criyyae MpOCPOYKM
McrnonHeHnst obsi3aTenscTBa, KpeaMTop MMEeeT NpaBo
OCTaBWUTb MpegMeT 3arnora cebe, 0gHaKko TONbKO MO
pelueHuto cyaa. B cnyyae, ecnn OOmKHMK HE MOXET
OTbICKaTb CBOEro KpeauTopa, To OH 00si3aH pasgaTtb
nonr 6egHomy HaceneHuto. OgHako B ntobom criyyae
B3MMaHue npoLeHToB (puba) 3a opamkmBaemyto
CyMMYy CTporo 3anpetueHo [14, c. 432].

Takke OfHOM M3 OCOOEHHOCTbIO 3aKM4YeHUs
[OroBOPOB B MCMaMCKOM TOProBOM MnpaBe SIBMsieTcs
CcyObEKTHBIM COCTaB y4YacTHMKOB gorosopa. Hanpu-
Mep, eCTb HEKOTOPbIE UCKINYEHUS U3 MPUHLMNA CBO-
Boabl JoroBopa B YacTu CyObekToB AoroBopa. Tak, B
MCNaMCKOM npaBe 3anpeLleHo 3akrvaTb 4OroBoOp
MEeXay NMLOM, UCMOBEAYIOLWMM UCHaM U NIULOM, He
NCNoBeayLWMM 1cnam, ecnu caenka TpebyeT B3a-
UMHbIX KNATBEHHbIX rapaHTUMn.

Ecnu yenoBek siBNsSieTcsl OrpaHN4YeHHO aeecrno-
COOHbIM U3-3a 3NoynoTpebneHns CNMPTHBIMU HaMNUT-

OTHATbIX

Kamu Unn Urpor B a3apTHble Urpbl, TO NPK 3akmnove-
HUW C HAM CLENKM OOIMKEH NPUCYTCTBOBATbL €ro one-
KyH 1 cBugetenu [9, c. 34].

HepaBHbIMK MO cTaTycy Npu 3akni4YeHun cae-
NOK B MCMTAaMCKOM TOPrOBOM MpaBe SBNAKTCA MYX-
YMHbI U XeHLWMHbI. Tak, B KopaHe ecTb HOpma O TOM,
yTo «Ecnun He Byger ABYX MyXX4YMH, TO OOHOMO MYX-
YMHY M OBYX XEHLUUH, KOTOPbIX Bbl COrMacHbl Npu-
3HaTb CBUAETENSAMU, U ECNN OOHA U3 HUX oLuMbeTCs,
TO Agpyrasi HanoMHUT eny (2:282).

Takum obpasom ans Toro, 4Tobbl ObITE CNOCOD-
HbIM 3aKMIYUTb TPaAaHCKO-NPaBOBOW [OrOBOP B
ncrame manyeckoe nNuUo SOJMKHO ObiTb COBEpPLUEH-
HOMETHMUM, MNCUXMYECKN 3O0POBLIM WU CMOCOOHBLIM
0CO3HaBaTb CBOW AEWCTBUS, UCMOBeOOBaTb MCnam
(ansa HekoTOpbIX caenok) [8, c. 350-352].

KOpnanyeckne nuua Moryt cBobGOOHO 3aknio-
YyaTb AOroBOpbl MO HOpPMaM ucramckoro npasa. [pw
3TOM CTOWUT OTMETUTb, YTO B MCMaMCKOM MpaBe He
CYLLIECTBYET OTAENbHOMO 3aKpbITOro MNEepevHs nuu,
KaKk B POCCUMCKOM rpaxpaaHckoMm npase. OgHa u3
cambIX pacnpocTpaHeHHbIX ¢opM koonepauun (1
O[HOBPEMEHHO HPUOMYECKOrO nMua) sBNSETCS
Mypapaba-napTHepCTBO, KOTOPOE yXe YyNOMMHANocCh
BbIlLE Kak hopma ydactusa 6aHka npv MHBECTMPOBa-
HUK B KanuTan opraHmsaumn [10, c. 220].

EcTb MHble (hOpMbl TOBaApULLECTB B UCIIAMCKOM
TOProBOM NpaBse, TakMe Kak LUMpKa, TO eCTb COBMECT-
HOe BefdeHWe f[en Wunu BrageHue HEeCKONbKUMMN
nvuamu ogHMM npegmeTom. B kadecTBe ewé ogHoro
npvMepa ToBapuLecTBa BblAensaoT Mydasaga. O1oT
B/ HOPUAMYECKOrO fMua HanoMWHAET POCCUIACKOE
06LLECTBO C OrpaHNUYEeHHON OTBETCTBEHHOCTbLIO, rae
KaXObl y4aCTHUK UMeeT OonpeaenéHHy Aon B
obuwectBe. OgHako, B LIENIOM, He BCE WCMaMCKue
LUKOMbl MpaBa MPU3HAalT CyLleCTBOBaHWE OONew B
yCTaBHOM KanuTane obLiectsa n3-3a TOro, 4YTo opu-
OVYECKOe NMULo B TAaKOM Crydae npeactaBneHo cak-
Tnyeckn cukumen. Ectb Buabl Koonepauun, korga
pasmep obsi3aTenbCTB NO AOroBOPY M AOMM B Npu-
ObINM He coBCEM MponopuMoHanbHbl. B ncnamckon
OOKTpMHE BedETCs Crnop OTHOCUTENbHO  TOrO,
HACKOIMbKO SIBMSIETCS COOTBETCTBYHOLUUM 3aKOHAM
LapuaTta BO3MOXHOCTb CYyLLIECTBOBaHUSA OTAENbHbIX
Jonen B kKanuTane, npuvHaznexalwimx HecKONbKUM
nauam.

MoMnMO BbILLENEPEUNCTIEHHBIX HOPUONYECKMX
nvu, B WCNaMCKOM TOProBOM MpaBe CyLlecTByeT
dopma My3apaa, KoTopas npeacraBnser cobon oob-
eOuHeHne 3emrieBnagenbla 1 apeHgaTopa 3eMerb-
HOro y4acTka (TOT, KTo ero obpabaTbiBaeT) s nony-
YyeHns npubbinn. OTO dopma pPUAMYECKOrO nuLa
Oblna akTyanbHee B Te BpeMeHa, Korga O6omnblunH-
CTBO CTpaH MCMaMCKOro Mvpa 3aHMmanucb npenmy-
LLIECTBEHHO CernbCKMM Xxo3amncTeom [11, c. 43].

Takke CTOUT NpoaHanM3nMpoBaTb BOMpOC, Kaca-
IOLLNIACS NOPsiAKa 3aKMYeHUst COENOoK B UCITaMCKOM
TOProBOM npaBe. ATOT NOPSLAOK NOX0X Ha AeNCTBUS,
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HCTOPUA TOCYJAPCTBA U ITPABA 3APYBE/RHBIX CTPAH

COBepllaeMble CTOPOHaMM B KOHTMHEHTarbHON
cucteme npaea. Tak, BMECTO TPaaMLMOHHON opepThbl
CTOpOHA HanpaenseT 3asiBleHne O NpeasioKeHUN
(npxab), a BTOpas CTOpoHa ero npuHuMaet (Kkabyr)
UNn He cornawlaeTtca Ha ycnoesue upgxaba [12, c.
332]. YcnoBusi goroBopa CTOPOHbl OObIYHO 06CYX-
OaloT Ha Magxnuce, YTo NEPEBOAMTCS KaK «3acena-
HMe». OTOT aTan 3akniyeHus gorosopa 0cobeHHo
Ba)XeH 419 NCNaMCKOro TOproBoro npasa, NOCKOIbKY
CTOPOHbI JOMMKHbI COrfacoBaTb BCe YCIOBUSA [Oro-
BOpa [OCTaToO4yHO noapobHO (MpegMeT, nopsgok
onpegeneHns LeHbl, cebecTtoMmocTb, npaesa n oba-
3aHHOCTM CTOPOH) AN HUBENMPOBaHUS PUCKOB Npwu-
3HaHMA UX COrnalleHns HeOenCTBUTENbHbIM M3-3a
HapyLleHMs nMnepaTuBHbIX TpeboBaHui KopaHa.

Cawm npouecc 3aknoyeHnst COenkn MoXeT npo-
NCXOOMWTb KakK 3aKroveHne TpagnuumnoHHOro NnMcbMeH-
HOro JOroBopa, Tak 1 AUCTaHLMOHHbIM NyTeM (0bmeH
3MNEKTPOHHBbIMW MUCbMaMW, 3anoflHEHWEe OHManH-
dopm 1 T.4.). He cyLlecTByeT KOHKPETHOro 3anpeta
Ha 3aKkItoYeHne COenkn nyTeM KOHKIMIOAEHTHbIX Oel-
cTBURN. [1pn 9TOM CTOUT YNOMSHYTb O TOM, YTO CTO-
POHbI He orpaHuyeHbl B (OOPMYNUPOBaHMM YCIOBUNA
NpO OTBETCTBEHHOCTb CTOPOH M YKa3aHMeMm npaBa Ha
pacTopXXeHue [oroBopa (Xuap, Xunap aw-Lwapr)
[13, c. 97-109].

NHTepecHbIM 06pa3om B MCNamMCKOM TOProBOM
npaee perynupyeTtcsi BONpPOC, CBA3aHHbIN C 3akniove-
HMEeM OLHOCTOPOHHUX caenok. Mo obwemy npaswuny,
OHM He MMelT topugudeckon cunbel. OgHako, ecrnu
rOBOpPUTb, HaNpMMep, O AapPEHUN, TO NOAAPOK MOXET
ObITb BO3BpaLLEH MO TpeboBaHUO AapuTens, ecrniu
JapuvTenb nogpasymeBarn He JapeHue, a BCTPEYHbIf
obMeH Belwlamu (JOroBop MeHbl). WcknodueHvem 13
3TOro MpaBuna SBMSETCA Nogapok, MOfyYeHHbIN B
BMAE MWUMOCTbIHA U MO CEMENHBbIM MPUYMHAM-OH He
Bo3BpaLlyaetcs [14, c. 432].

OTHoCHTENBHO hOPMbI AOroBOpa UCIAMCKOM
rpakgaHcKoMm npaBe HeT 00si3aTenbHbIX TpeboBaHUi
K 3aKkrveHuio [oroBopa B MNPOCTOM MUCbMEHHOW
dopme. EOMHCTBEHHOE  UCKMOYEHUE-KPEAUTHBIN
poroeop. B KopaHe 06 aTom ecTb cneayoLas Hopma:
«O Te, koTopble yBepoBanu! Ecnu Bbl 3akntoyaete
[OroBOp O Aonre Ha onpeneneHHbI CPokK, TO 3anuchl-
BalTe ero, 1 NycTb NMcapb 3anvCchLIBaEeT ero cripaBes-
nmBo. MNucapb He OOMmKeH OTKasbiBaTbCs 3anucaTb
ero TakK, Kak ero Hayuyun Annax. lNycTb OH MULIET, U
nycto 6Gepywimi B3aWMmbl OUKTYET M CTpawuTcA
Annaxa, cBoero ['ocnoga, u HM4Yero He ybaBnser m3
Heroy.

OpHako, HECMOTPS Ha OTCYTCTBUE ODsA3aTernb-
HbIX TpeboBaHWMN K NUCbMEHHON dopme A0oroBopa,
DOnbLUMHCTBO 4OrOBOPOB BCE PaBHO 3aKM4YalTCs B
NUCbMEHHON hOpMe, HEKOTOpble CO CBUOETENAMMU,
MokasaHusi KOTOpbIX BMOCNEACTBUM MOTyT ObITb
NCMNOmnb30BaHbl AN NoaTBepXaeHus dakTa 3akmto-
YeHMs JoroBopa M NOATBEPXKAEHMSA BCEX YCIOBUIA, O
Kakux JoroBapuBarnicb CTOPOHbI.
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MHTepecHbIM (hakTOM MCNamcKoro TOproBoro
npaBa sIBNSETCS TO, YTO BO3MOXHO 3akntoyaTb 40ro-
BOp Ha «Mpoby»/«0CcMOTp» ToBapa (xuiap-ap-pynn)
Unu, No xaHaduTCKOMy npaBy LOMOBOPEHHOCTb 06
anbTepHaTMBHOM 0053aTENbCTBE MO  HECKOIbKUM
0003Ha4YeHHbIM  npegMeTam  (Xumap-aT-TauuH).
lMocnegHee NernTMMMpPYeTCs MHCTUTYTOM UCTUXaH B
TOM cnydae, ecrnv HeoOXOAMMO MPUBIIEYEHUE 3IKC-
nepta npu Bbibope npegmerta.

Takum o06pa3om, MOXHO [AaTb CriedytoLLyto
06LLYI0 XapaKTeEPUCTUKY NMPaBOBOr0 PerynmpoBaHus
TOProBbIX OTHOLUEHUI B UCITaMCKOM MnpaBse:

1. Bce [OroBopbl, 3akro4yaemble B MCIaMCKOM
TOProBOM MpaBe, TeCHO CBsi3aHbl C penuruen,
MO3TOMY MpU KX 3aknioyeHurm Heobxogumo
PYKOBOACTBOBATbLCA  OOLWMMM  MpUHLMAAMM
MCraMcKoro npaea, TakuMu Kak 3anpeTr Ha
pOCTOBLLMYECTBO (pnba), 3anpeT Ha Heonpeae-
NEHHOCTb (rapap), 3anpeT Ha a3apTHble Urpbl
(mavicup), 3anpeT Ha ynoBku (xumnan);

2. B wucnamckom TOproBom npaee AENCTBYET orpa-
HM4YeHHas cBobopa JoroBopa: ecTb NepeyeHb
OEeNCTBUIA, KOTOpble MOOLUPSATCS, HaxoaATcs
nop ctporum 3anpetom. OgHako, onpegeneH-
Hasi AMCMNO3UTUBHOCTb 1 BO3MOXHOCTb Bblbopa
CTOpPOHaMW YCrOBUIN COrnalleHns CyLLeCcTBYET,
HeCMOTps Ha cTporue 3anpeta u npasuna. B
OCHOBE UCITaMCKOTr0O JOTFOBOPHOTO NpaBa NexuT
NPUHLMN «pa3peLLeHo BCE, YTO He 3anpeLleHo»
(nbaxa acnus). B cBA3n ¢ 9TMM, BO3HWKHOBE-
HME HOBbIX KOHCTPYKUMIA JOroBOPOB B MCMaM-
CKOM npase J0MyCTUMO, HO NPy 3TOM OHU He
OOMXKHbl HapylaTb CyLecTBYOLWMNe 3anpeThbl
Ha POCTOBLUMYECTBO (puba) M Heonpeaenéx-
HocTb (rapap). OgHako And CyLeCTBYHOLLMX
OOrOBOPHbIX KOHCTPYKLMI XapakTepHa Tunmnsa-
UMs  BCMEeOCTBME HamnMuMs  CyLLEeCTBYHOLLNX
3anpeTos.

3. [oroBopy, Kak MHCTUTYTY WCMaMCKOro TOpro-
Boro npaea, B KopaHe 1 CyHHax MOCBSLLEHbI
HecucTeMaTU4Hble U HeKoaAMULMPOBaHHbIE,
Ka3ynCTUYHbIE HOPMBI.

4. TMomumo KopaHa m CyHH, cpean WUCTOYHMKOB
NCraMcKoro rnpaBa MOXHO BblAeNUTb AesTenb-
HOCTb WCNamcKkux pucToB. B ucnamckom
npaBe MOryT CyLeCTBOBaTb Pa3fMyHble TOYKM
3peHUs pasHbIX LUKOST FOPUCTOB OTHOCUTEMNBHO
OENCTBUTENbHOCTU/3aKMOYEHHOCTM  TEeX UnKn
MHBbIX JOrOBOPOB. Mcrnamckue opucTbl M3garT
OTAENbHbIE MHCTPYKLUMW C MpaBuiamMu 3akrto-
YeHus1 OOroBOPOB. OTWM COOPHMKM MOMOratoT
npegnpvHUMaTensM  COOTHOCWUTb — YCITOBUS
3akrovaeMbix 4OroBOPOB C NpaBoOBbIMUY 3anpe-
Tamu, cywecTeyowmnmn B Vicname, n, onpege-
NéHHbIM obpas3om, 00XoauTb  yKasaHHble
3anpeTbl. COOPHUKM MHEHWUI YYEHBIX-IOPUCTOB
MOXHO MCMONb30BaTh NPU paspeLleHnn Cnopos
B Cydax LuapuaTta U CCbINaTbCs Ha HUX B peLue-
HUSAX.
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5. YT10Obl OGbITb CNOCOBHBLIM 3aKIYNUTL FpaXaaH-
CKO-NpPaBOBOW [0roBop B Ucrame duanyeckoe
NLO AOMKHO OblTb COBEPLUEHHOMNETHUM, MCU-
XUYECKN 300POBbLIM U CMOCOGHLIM OCO3HaBaTb
CBOM [EeNcTBWsi, UcCroBedoBaTb Mcram (ans
HEKOTOPbIX CAENOK).

6. HOpugunuyeckve nuua mMoryT cBOOOAHO 3akIio-
YyaTb I0roBOPbLI MO HOPMaM UCNaMCKOro npaea.
Mpn 3TOM CTOUT OTMETUTb, YTO B UCITAMCKOM
npaBe He CyLIeCTBYET OTAENbHOMO 3aKpbITOro
NnepeYHst NuL, Kak B pOCCUINCKOM rpakaaHCKOM
npaese. OgHa M3 caMbIX PacnpOCTPaHEHHbIX
dopm koonepauum (M OAHOBPEMEHHO topuaun-
Yyeckoro nuua) aensieTcs Mypapaba-napTHep-
CTBO, Kak dhopma yyacTus 6aHka npu MHBECTU-
poBaHMM B KanuTan opraHusauumn.
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