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AHHOTauuA. B cmambe rnpog8odumcsi KOMIIEKCHbIU aHanu3 rnoHssmusi yéuticmea e poccul-
CKOM y205108HOM rpase. Aemop uccriedyem COOmMHOoWeHUe fie2arbHO20 orpedenieHuUsl, 3aKpereH-
Ho2o 8 4. 1cm. 105 YK P®, ¢ dokmpuHanbHbIMU Mo3ulusiMu eedyuux y4eHbix-npasosedos. B pabo-
me nodpobHO paccMampueaomcsi aneMeHmbl cocmasa rpecmynneHusi. Ocoboe sHuUMaHue yoers-
emcsi orpedesieHUr 8PEMEHHbIX epaHUl, XXU3HU Yeslogeka Kak 0bbekma rocsizamesibcmea Ha OCHO-
8e UHmezpayuu y20/108HO-Pasosbix HOPM U 3aKkoHoOamesibcmea 06 oxpaHe 300p08bs epaxkdaH U
npusHakam ybuticmea. ObocHo8bIgaemMcsi 8bI800 O MOM, YMO Hay4YHOe MoHUMaHue ybuticmea 3Ha-
YumersibHO Wupe e2o 3akoHo0amesibHOU hopPMyIUPOBKU, YMO UMeem 8axHoe 3HadeHue Oris npa-
8UsIbHOU Keanugukayuu rpecmyrnHbiX 0essHUU.

KntoueBble crnoBa: ybulicmeo, yMbIWIeHHOe MpUuYUHeHUe cMepmu, Opy2oll Yeroeek, XU3Hb
yerioeeka, buornoauyeckasi cCMepmsb, IUYHOCMb.
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CRIMINAL-LEGAL CHARACTERISTICS OF MURDER:
THE RELATIONSHIP BETWEEN LEGISLATIVE DEFINITIONS
AND THEORETICAL APPROACHES

Annotation. This article provides a comprehensive analysis of the concept of murder in Rus-
sian criminal law. The author examines the relationship between the legal definition enshrined in Part
1 of Article 105 of the Russian Criminal Code and the doctrinal positions of leading legal scholars.
The work examines in detail the elements of the crime. Particular attention is paid to defining the time
limits of a person’s life as the target of an attack based on the integration of criminal law norms and
legislation on public health protection and the elements of murder. The author concludes that the
scientific understanding of murder is significantly broader than its legislative formulation, which is
essential for the proper classification of criminal acts.
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BeepneHue

YKnsHb yenoBeka kak 0ObEKT yrornoBHO-NpPaBo-
BOM OXpaHbl $BNAETCH HauBbICLLUEN LIEHHOCTbIO,
rapaHTMpoBaHHon KoHcTuTyumen P®, 410, no
Hallemy MHEeHWI0, NpegonpenensieT NPUOPUTETHOCTb
3agay no obecneveHuto 6e3onacHOCTU IMYHOCTU OT
Hanbornee TSKKMX NPECTYMHbIX NocaraTenscTB [1, C.
18]. B cucteme npecTynneHui NpOTUB >KU3HU LiEH-
TpanbHOe MecCTO 3aHumaeT YOMINCTBO, neranbHoe
onpegeneHne KoToporo, 3akpenneHHoe B Y. 1 ¢T.105
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YK P®, xapaktepusyeT gaHHOE AesHWE Kak yMblLl-
NEHHOE NPUYMHEHNE CMEPTUN OPYromy YenoBeky[2, c.
78]. Tnybokoe NOHMMaHWe PUAMYECKON MPUPOAbI
paccmatpvMBaemMoro cocrtaBa TpebOyeT He TOmnbKo
obpaleHnss K HOpPMaTUBHOW AeMUHULMK, HO U
CUCTEMHOrO aHanmu3a COBOKYMHOCTU €ro OCHOBHbIX
YrONMOBHO-NPaBOBbIX MPU3HAKOB — 0ObekTa, CyOb-
eKTa, 0ObEKTUBHOM U CyOBbEKTMBHOWM CTOPOH, — KOTO-
pble B CBOEN B3aMMOCBSA3U OMpeaensT CTeneHb
00LLIeCTBEHHOW ONACHOCTN COAESAHHOIO.
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Uenb v 3apgaun

Vcxopsa n3 akTyanbHOCTW TEMBI, Lienb nccneao-
BaHUS 3aKkrioyaeTcs B MPOBEAEHUM KOMIMIIEKCHOrO
TEOPETUKO-NPABOBOrO aHanu3a MoHSATUSA N CUCTEMBI
IOPUAMNYECKMX MPU3HAKOB YOMICTBA B POCCUINCKOM
YroflIOBHOM MpaBe, a Takke B BbISBNEHNM CNEeLMdUNKN
3NeMeHTOB ero coctaBa (06bekTa, cybbekTa, 0Obek-
TUMBHOW N CyOBbEKTMBHOWM CTOPOH).

[nsa [oCcTMXeHNss MOCTaBNeHHON Leny Heobxo-
OVMO peLUnTb criegytoLLme 3a4adm: packpbiTb COAep-
aHue neranbHon geduHnLUn younctea, npegycmo-
TpeHHom cT. 105 YK P®, n npoBectn eé cpaBHUTENb-
HbIl @aHanM3 C CyLLEeCTBYIOLMMM B YrONOBHO-NPaBo-
BOM [OKTPMHE Hay4YHbIMM OMNpedeneHvsMu; OaTtb
YrONIOBHO-NPABOBY0 XapaKTePUCTUKY COCTaBy, Npea-
ycMmoTpeHHomy cT. 105 YK P®; onpegenutb oTnnyu-
TeNnbHbIE  MPWU3HAKW,MO3BOMSAOLWME  OTFPAHUYUTb
COCTaB yOUINCTBa OT CMEXHBIX COCTaBOB NpecTyne-
HUIA

MeTogonorusa nccrnegoBaHus

B ctaTbe ncnonb3ytotcs obLeHayyHble MeToabl
(aHanu3, cuHTe3, 000OLWEHNE) U YaCTHO-Hay4Hble
mMeToabl  (hopmanbHO-OPUANYECKUIA, CPaBHUTENb-
HO-NPaBOBOW).

PesynbraTtbl

CornacHo gucnosvumm 4. 1 c1. 105, y6uincteo
npeacTaBnsieT cobOl «yMbILWUNIEHHOE MNPUYMHEHNE
cMmepTu gpyromy udenoBeky». OpHako, B Yronos-
HO-MpPaBOBOW AOKTPUHE BCTpeYaroTcst bonee kpacod-
Hble onpeferneHns aHanM3npyeMoro TepMuHa, noa-
TOMY, AnS NOCMeaylLero onpeaeneHns Bcex npu-
3HaKkoB YybuincTBa, cumtaem HeobxogumbiM oObpa-
TUTbCA K HUM. YdeHbli-npaBoBed M.KO. KonsHapa
BMECTE CO CBOMM COaBTOPOM OTMeYaeT, 4To ybuii-
cTBO — 310 «OB6LLECTBEHHO ONacHoe fesHue, xapak-
TepusyloLleecss NPOTMBOMNPABHBIM U YMbILLIIEHHbLIM
NPUYMHEHNEM CMEpPTU APYromy nuuy, He siBMsioLLe-
€Csl COCTaBHOW YacTbl MHOTO MPEeCcTyNnreHns, nocs-
ralLlero Ha oxpaHsieMble YroroBHbIM 3aKoHOoAaTe b-
CTBOM OOLLECTBEHHbIE OTHOLWeEHus» [3, c. 203]. A
E.N. CtenaHoBa xapakTepuayeT yOMNCTBO Kak «Hau-
bonee onacHoe mnpecTynfneHve MpOTMB YEroBekKa,
€ro nNpMpoaHoOn 1 coumanbHom cywHocTuy [4, c. 101].
Mo mHeHwnto U.B. KysHeloBa youUNcTeo — ecTb «0bLLe-
CTBEHHO-0OMAacHoe, MPOTMBOMPABHOE, YMbILUIEHHOE
NpUYMHEHNE CMepPTU APYromy 4YerioBeky, Korga OHO
He HanpaBfieHO O4HOBPEMEHHO Ha MHOE OXpaHse-
MO€E YrofOBHbIM 3aKOHOM OOLLECTBEHHOE OTHOLLE-
Hue» [5, c. 42]. AHanNn3 OTNMYHbIX OT 3aKoHoOaTemNb-
HOro onpegeneHnss younctea nO3BONSET caenatb
BblBO, YTO [AOKTPWUHANbHOE MOHMMaHue [aHHOro
TEPMUHA 3HAYUTEMbHO LUMpEe HOpMaTtMBHOro. Ecrin
3aKoHoAarternb CTPEMUTCS K JTAKOHUYHOCTU U YHUBEP-
canbHOCTM (hOPMYNMPOBKKM, MpPaBOBEAbl aKLEHTU-
pylOT BHMMaHue Ha psge npyHUUnMarnbHbIX acnek-

TOB, HE HalleAWnX MNPSAMOro OTPaXeHUs B AUCMNO3U-
umm cT. 105 YK P®, HO nmerowmnx BakHoe 3Ha4YeHne
ONs TEOPUU Y MPAaKTUKN.

PackpbiBasi cogepkaHne TepMnHa «youincTBoy,
crnepyer npexae Bcero onpeaenutb ob6beKT nocsra-
TenbcTBa. Tak, HenocpeacCTBEHHbIM OObEKTOM, Ha
KOTOPbIN MOCAraeTcsi BWHOBHOE IMLUO SBMSIETCA
M3Hb YeroBeka C MOMEHTa ee Hayana o MOMeHTa
€e OKOHYaHwus1. B JOKTpUHE YyronoBHOro nNpaBa 13Hb
YyeroBeka pacCcMaTpuBaEeTCs Kak MCUXoduU3nonoru-
YEeCKMI NpOLeCC, Hayamno KOTOpPOro CBA3bIBAETCHA C
MOMEHTOM Hadana poAoB, @ OKOHYaHWe — C HacTy-
nneHvem Guonorudeckon cmepTu. lNocneaHasa karte-
ropusi HAXo4MT cBoe oduuManbHOe OTpaXkeHue B CT.
66 ®depepanbHoro 3akoHa PenepanbHbI 3aKOH OT
21 Hosopsa 2011 . N 323-®3 «O6 ocHoBax OxpaHbl
340poBbs rpaxaaH B Poccurickon ®egepaummy», rae
3aKoHofdaTenb YykasbiBaeT, 4To «buonornyeckas
CMepTb — 3TO HeobpaTumas rmbenb YenoBeka Unm
MOMEHT cMepTu Mo3ra» [6]. «CmMepTb Mo3ra HacTy-
naeT npuv MOMHOM M HeobpaTMMOM MpeKpalleHun
BCEX ero oyHKUUn, permctpmpyemMom npu pabortato-
LLeM cepaLle Y UCKYCCTBEHHOW BEHTUMSLMUN METKNX»
[6].

Tak, oObekTMBHasi CTOpPOHa NPECTYNMeHus,
npegycmotpeHHoro cT. 105 YK P®, ncxoas us aHa-
nn3a Aucno3numm, BbipaxkaeTcs B Aencteum (6esgen-
CTBUW), B pesyrnbraTe KOTOPOro AOMKHbl HACTyNUTb
06LLEeCTBEHHO OnacHble NOCNeaCcTBUS B BUAE CMEPTU
OPYroro 4yenoseka, a mexagy AestHUeM v NocneacTeu-
AMUW JOMKHA ObITb MPUYMHHASA CBA3b.

CyObekTMBHbIE NpU3HaKM nboro cocraea
npectynnenuns, npegycmotpeHHoro  OcobeHHon
yacTtbto YK PO 3akntoyaloT B cebe xapakTepuctuky
cybbekTa nNpecTynneHns N cyObekTUBHOW CTOPOHbI.
B nepByto odepenb CTOUT OTMETUTb, YTO CYOBEKTOM
NPecTynneHnss Npu3HaeTcsl NuUo, KOTOpoe COBep-
LIMITO OBOLLECTBEHHO-OMACHOE AesHME M HA MOMEHT
COBEpLUEHMST NMPECTYNNeHNss JOCTUINO YCTaHOBIEH-
HOro 3aKOHOM BO3pacTa, a TakKe Haxogunocb B
COCTOSIHMM BMEHsieMOCTU. Tak, cyObekTom npecTy-
nnexus, npegycmotpeHHoro cT. 105 YK P® asngaetcs
BMeHsiemoe hu3mdeckoe nuuo, AoCTuriee Bo3pacta
14 net.

A cybbeKkTMBHas CTOpOHa NpecTynneHns npea-
CTaBnsieT cobon eLe OAMH HEOTbEMITEMbIV NIEMEHT
cocTaBa, MO3BOMSOWMA OnpeaenuTb BHYTPEHHee
NCUXNYECKOe OTHOLLEHME NULa K COBEPLUAEMOMY UM
OOLLEeCTBEHHO OMACHOMY [EesHWI0 M ero nocneg-
ctBusiM. CybbeKkTMBHas CTOpoHa cocTaBa youicTea
XapakTtepuayeTcs BMHOW B hopme ymbicna (MpsiMoro
unm KoceeHHoro). Kak BepHo oTmevaet A.H. Nonos.:
«[ns kBanudukauum cogesiHHoro no 4. 1 ct. 105 YK
P® Bug ymbicna He mMmeeT 3HadeHus. OgHako npu
HEOKOHYEHHOM YOWIACTBE YyMbICEN MOXET ObITb
TONBbKO NMPSIMbIM, HanpaBfeHHbIM MMEHHO Ha NpuUYu-
HeHune noTepnesLLUEMY CMepTu» [7, C. 44].
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KacartenbHo npusHakoB ybuncTea, CTOMT oTMe-
TWTb, YTO B MEPBYIO0 odepeab, OHO AOMKHO obnagaTb
BCEMU MpU3HAKaMu, NPUCYLLUMU NpecTynneHmio. N3
aHanunsa gucnosvummn ctT. 14 YK P® cnepyet, 4to
OCHOBHbIMW MpU3HAKaMK MPECTYNNEeHNs ABMSIOTCS:
obLlecTBEHHass  OMAcHOCTb, MPOTMBOMPABHOCTb,
BMHOBHOCTb U HakadyeMocTb[8, ¢. 189]. ObLiecTBeH-
Hasi onacHoOCTb NpeAcTaBnsieT cobow CnocobHOCTb
OEesHUS MPUYMHATE Bped OXPaHSEMbIM YrorOBHbIM
3aKOHOM obbekTam Mnm co3gaBaTh Yrpo3y NpUYMHe-
Husa um Bpeaa [9, c. 10]. NpoTuBONpaBHOCTbL NPeAno-
naraeTt, 4To TONnbKO OOLLECTBEHHO-ONAcHOe AesiHue
MOXET WMEHOBATbCSA MNPECTYNMEHNEM, KOTOpOe
pernameHTUpPOBaHO TOW UK nHom ctatben OcobeH-
Hon Yactn YK P®. BMHOBHOCTb MO3BONSET onpene-
NWTb TOMbKO TO AesiHWe MpecTynrieHneM, KoTopoe
ObINO COBEpLUEHO BWHOBHO (YMbILWMEHHO WA MO
HEeOCTOPOXHOCTK). HakadyeMocTb npegnonaraert, 4To
3a Kaxgoe npecTynnenve, npegycMmoTpeHHoe Oco-
OeHHon vactbio YK P® ycTtaHOBNEHHOe HakasaHue
onpeneneHHoro BMaa, Cpoka unm pasmepa.

OpHako, NTOMMMO yKa3aHHbIX NPU3HaKoB, youi-
CTBO 3aKoHOOATENbHO HaderneHo M OpyrMMu, KOTO-
pble NPsSIMO BbITEKAKOT M3 3aKOHOZATENbHOro Tep-
MUHa «yOUNCTBO»: 0BLLECTBEHHO-ONAacHbIe nocnea-
CTBWSI B BUAE HACTYMNfeHMs CMepTU; 0cobbIn cTaTyc
noTepneBLUero, onpedensemblii 3akoHodaTeneMm, kak
«OpYron 4yernoseky; crneunduyeckaa opma BUHbI —
Hanuyune ymbicna.

KacatenbHO nepBoro npwsHaka, OTMETUM:
MOCKOSbKYy YOMACTBO MO CBOEWN HOPUANYECKON KOH-
CTPYKUMM SIBNSIETCS MpecTynfieHMemM c MaTtepuarnb-
HbIM COCT@BOM — 3TO Mpegnonaraet obsasaTenbHoe
npepbiBaHve BUONOrM4ecKoro CyLLecTBOBaHUA Yemno-
BEYECKOro opraHnsma. B JaHHOM KOHTeKCTe NpuHLM-
nuanbHOoe 3Ha4YeHne MMEET YyCTaHOBIEHMe MOMEHTa
HacTynneHuss cmeptn (CMepTu MOo3ra WIu MOSTHOW
OCTaHOBKM KpOBOOOpALLEHUS), MOCKOIbKY WMMEHHO
3TOT (paKT 3HaMeHyeT CODOON OKOH4YaHWe coBepLue-
HWUSI MPECTYNMIEHMS U NO3BOMSET OTTPaHUYUTB €ro oT
MOKyLUEHMS Ha YOUACTBO MM MPUYMHEHMUS TSKKOTO
Bpeaa 340pOoBbIO.

[pyron npu3Hak ykasblBaeT Ha TO, YTO OObek-
TOM nocsratenbCTBa MOXET BbICTYMaTb WUCKIOYN-
TenbHO mn3myeckoe Nuuo, yxxe obnagaroLlee npaso-
CMOCOBHOCTBI0, BO3HMKLLEN C MOMEHTa POXOEHMWS
(T.e. Hayana pogoB). YKaszaHue Ha «Apyroro» 4emno-
BEKa WMEEeT [BOSKOE HpUAMYECKOE 3HayeHue: C
O[HOW CTOPOHbI, OHO MCKITHOYaET U3 06beMa NoHATKSA
«yOUNCTBOY NULLIEHWNE XM3HU XUBOTHBLIX MMM nroga
(B KOHTEKCTe npepbiBaHUA GepeMeHHOCTH), KBaru-
dumumpyemoe no nHbiM ctatbam YK P®; ¢ apyron cTo-
POHbI, OHO AEKPUMUHANM3NPYET caMmoybunincTBo, Noa-
TBEpPXAas, YTo OObEKTOM YOMINCTBA HE MOXET BbICTY-
naTb caM CyObEeKT NPecTynneHuns.

Mo noBoagy mocregHero npu3Haka yobuncTea,
Ba)XHO MOAYEPKHYTb, YTO WCMONb30BaHWE TepMUHa
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«YMBbILUNIEHHOE» B TEKCTE 3aKOHa SBMSETCS Krode-
BbIM Ans anddepeHumaumm oTBETCTBEHHOCTU. JTO
O3Ha4vaer, YTO BMHOBHbIV MO0 0CO3HAET 0OLLEeCTBEH-
HYH0 OMacHOCTb CBOWX OEWCTBUWA, NPeABUOUT Hens-
GEXHOCTb HaCTYMMeHNss CMepPTU MNoTepneBLlero u
Xenaet eé€ (NpsiMol ymbicen), MMbo 0Co3HaeT onac-
HOCTb OENCTBWI, NPeABUOUT BO3MOXHOCTb HacTy-
NAeHnst CMEPTU, HE XKEeNaeT, HO CO3HaTernbHO Aony-
CKaeT €€ HacCTyMreHne Unm oTHOCUTCS K Hell Bespas-
NNYHO (KOCBEHHbIN yMmbicen). [aHHbIN  MpuU3HaK
MO3BONSET YETKO OTrPaHNYNTb YOMINCTBO OT NpUYnHe-
HUS CMepTU Mo HeocTopoxHocTh (cT. 109 YK PO®),
KOTOpOE He BXOAWUT B AOKTPUHANbHOE M NneranbHoe
NoHATME YOUIACTB.

3aknro4veHue

MopBoas uTor NpoBeAeHHOMY UCCIenoBaHuIo,
MOXHO KOHCTaTMpoBaTb, 4YTO YOMICTBO sIBNSIETCSH
Hanbornee onacHbIM NocAraTenbCTBOM Ha OCHOBOMO-
naratoLyd KOHCTUTYLIMOHHYHO LIEHHOCTb — XM3Hb
yernoBeka. AHanu3 nokasan, 4YTo 3akoHofdaTenbHas
POPMYNUPOBKA «yMbILLIIEHHOE MPUYMHEHNE CMEPTM
Apyromy 4eroBeky», obrnagas npusHakoM YHUBEp-
canbHOCTW, HEe B MOMHOW Mepe OTpakaeT Bce CyLl-
HOCTHbIE XapaKTePUCTMKN OAHHOTO AesHus. [oKTpu-
HanbHbIVA Noaxon AOMONHSAEeT HopMaTUBHOE onpeae-
neHne TakuMy BaXkKHbIMWU NpPU3HaKamu, Kak npoTUBO-
NMpaBHOCTb M OTCYTCTBME  MNPU3HAKOB  MHbIX
(cneumanbHbIX) COCTABOB NPECTYMNNEHWIA.

Takke, TPUEOUHCTBO YMNOMSIHYTbIX MPU3HAKOB
— HaCUNbCTBEHHbIN XapaKkTep MNpepbiBaHUS KU3HW,
HanpaBneHHOCTb Ha APYroro YernoBeka U yMbiLUfeH-
Hasi dopMa BUMHbI — 06pasyeT WCKMYUTENBHYHO
topUAMYECKYIO MpMpoay YOMIMCTBa Kak Hanbonee Tsix-
KOro NpecTynneHnsi NpoTUB JIMYHOCTH.
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