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MPOBJIEMA OTCYTCTBUSA OBA3ATENbLHON OONN
B HACJIEACTBE B KHP

AHHoTauua. Obsi3amenbHas 0o 8 Hacriedcmee — 3mo PUOUYECKUL UHCMPYMEHM, KOMO-
pbIl 2apaHmupyem ornpedesieHHbIM 1uyaM rpaeso Ha rosyYeHue MuHumMmanabHouU donu Hacriedcmaa,
Oaxke npu Ha/u4uu 3agewaHusi unu Opyeaux pacrnopsikeHul Hacriedodamerisi. Ponb u 3Ha4eHUe 3mo-
20 MOHAMUS 8apbUpPyemcsi 8 3a8UCUMOCMU OM Mpasoeoll cucmeMbl! U KyrbmypHbix ocobeHHocmeUl
kaxdol cmpaHbl. Tema obsizamernbHoOU 0onu 8 Hacriedcmee npedcmassisiem coboli 8aXHbIl 3rie-
MeHM pasoeo20 peaynuposaHusi HacriedCcmeeHHbIX OMHoweHul. B 6onbwuHcmee esporelicKux
npasosbix cucmem, ekiodast Poccuro, ®paHuyuro u FepmaHuro, npedycMompeHo Hanudyue obsiza-
mesibHoU 001U — Yyacmu Hacriedcmea, Komopyro onpedenéHHble Hac1eOHUKU (Jaue eceao Hempy-
00crnocobHbie YreHbl ceMbU) MoslyYyarom eHe 3agucumMocmu om codepxxaHus 3agewjaHusi. OOHaKo 8
Kumaltickoli HapodHou Pecnybnuke (KHP) omcymcmeyem no0obHbIlU uHCmMumym & Kriaccu4eCcKom
MOHUMaHUU, Ymo 8bi3bi8aem 3Ha4umersibHbIlU UHmMepec y uccredosamerned.

LaHHasi cmambsi paccmampugaem rpobiemMy omcymcemeusi obsisamernbHOU 00U 8 Hacreo-
cmeeHHOM ripase Kumasi, aHanu3upysi npu4YUuHbl Makoeo roJIoKeHUsI, e20 rnocredcmausi 05t Coyu-
anbHoU cripasedniueocmu U 3aujumal ysi38UMbIX C/1068 HaceneHus. B pabome nodHumaemcsi 80-
rpoc 0 MoM, HacKo/IbKO cywecmeyrujee 3akoHodamenibecmeo KHP criocobHo obecrniedusamb ba-
JniaHc mexdy eoniell Hacrnedodamerisi U npasamu ez2o uxoueeHues. Takxe uccriedyemcsi cyOebHast
npakmuka, 8 Komopou cyObl UHo20a repecMampusarom 3aseujaHusi ¢ y4émom Hy)xeaemocmu Ha-
cr1eOHUKO8, HeCMompsi Ha omcymcemaue rpsiMol HOpMbI 0 0bsi3amernbHOU dorie.

Aesmop npuxodum K 8bi800y 0 HeobxoduMOocmu 8HeOPEHUs arieMeHmo8 obsisameribHoU 0ornu
USu aHamo2uYHbIX MexaHu3Mo8 coyuanbHOU 3awumai, 4mo nosgonum bonee 3ghghekmusHoO 3auju-
wamb UHmMepechl coyuarnbHO ys138UMbIX HacreOHUKo8 u obecrieyugsamp cripagediueocms 8 rpo-
uecce Hacriedo8aHUsl.

KnroueBble cnoBa: obsisamernbHast 00sisl, Hacrie0cmeeHHOoe rpaso, 3apybexxHbie CmpaHbl,
Hacriedolamerib, HacIeOHUKU.
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THE ROLE OF THE “OBLIGATORY SHARE IN THE INHERITANCE”
IN RUSSIA AND IN FOREIGN COUNTRIES

Annotation. A mandatory share in an inheritance is a legal instrument that guarantees certain
persons the right to receive a minimum share of the inheritance, even if there is a will or other instruc-
tions from the testator. The role and meaning of this concept varies depending on the legal system
and cultural characteristics of each country. The topic of compulsory share in inheritance is an impor-
tant element of the legal regulation of inheritance relations. In most European legal systems, includ-
ing Russia, France and Germany, provides for a mandatory share of the inheritance, which the heirs
of certain (often disabled family members) receive, regardless of the contents of the will. However,
there is no such institution in the classical sense in the People’s Republic of China (PRC), which
arouses considerable interest among researchers.

This article examines the problem of the lack of a mandatory share in China’s inheritance law,
analyzing the reasons for this situation, its consequences for social justice and the protection of vul-
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mandatory share.

NcTeMa HacneLoBaHUA No 3aBeLLaHuio B

Poccuinckon degepauunm HaxoanTcs nog

CUNbHbLIM BNUSHWEM repMaHCKON NpaBo-
BOW CUCTEMBI, B TO BPEMS KaK 3aKOHOAATENbCTBO O
HacnegoBaHMM Mo 3aBewaHvio B Kutae saBnsietcs
OTHOCUTEMNMbHO MPUHUMNMAMNBHBIM U CXKaTbIM, YTO
TECHO cBA3aHO c peanuamu Kntas. ObasarenbHom
OOnM B HAcneacTBe, Kak 3TO CyLLeCTBYEeT B HEKOTO-
pbix cTpaHax (Hanpumep, B Poccun), B Kutae Het. B
KMTaNCKOM NpaBOBOW CUCTEME 3aBellaHue uMeeT
fornbloe 3HadeHue, U COBCTBEHHUK WMYyLLIECTBA
MOXET B 3HAYUTENbHOW CTEMNeHU pacnopsikaTbCcs
CBOVIM MMYLLIECTBOM MO CBOEMY YCMOTPEHMIO.

B Kutae HacnepoBaHue perynupyetcs [pax-
OAHCKMM KOLEKCOM, KOTopbIn 6bin npuHAT B 2020
rogy, 6 mason, a Takke 3akoHom KHP “O Hacnepo-
BaHun”. Ctatbm 1061-1066 'K KHP HauyuHatoT cBoe
NOBECTBOBaHUE C TOr0, YTO MYX M XXeHa NMeT NpaBo
HacregoBaTb MMYLLECTBO OpPYr Apyra, a Takke npo
MMYLLECTBO, KOTOPOE SABMNseTcA o6Len cobCcTBEHHO-
CTbI0O M HaxoguTcs B COBMECTHOM COBCTBEHHOCTU
CYMNpyroB u KOTOpoe HeT. T. e. NepexusLUnin cynpyr
MMEET MpaBO Ha CBOK A0S0 B COBMECTHO HaXUTOM
MMyLLEeCTBe, AaXe ecnv 3aBellaHue npegycmatpu-
BaeT MHOE U 3TO €OUHCTBEHHOE, YTO UMEET CXOXKECTb
¢ “obsazaTteneHon gonen”.

Oanee 1 masa 6 kHurn K KHP perynupyet
rpakaaHCKO-NpaBoBble OTHOLLEHMS!, BO3HMKAKOLLME B
CBSA3M C HacnegosaHvem (ctatbs 1119).

MpoaHanuanpoBas nx, MOXXHO NPUATU K BbIBOAY,
yto B KuTae oTcyTCcTBYeT noHATUE “0bA3aTenbHOn
00NV B HacneacTee”. YAMBUTENBHO, YTO B CTOMb KOM-
MYHUCTUYECKOM TrOCy4apCTBe OTCYTCTBYET CTOMb
coumanbHbIn PEXUM.

B Kutae o4eHb BaxkeH npuHLmN cBoboab! 3aBe-
waHus. B Poccnm Takke CyLLecTBYeT OH, HO OrpaHu-
YymMBaeTcs 00a3aTenbHON JONEN ANst HECOBEPLLEHHO-
NEeTHUX UNU HETPYAOCNOCObGHbIX AeTen Hacrepona-
Tens, ero HeTpyAoCcnocobHOro cynpyra v poanTens, a
TakKe HeTPyAOCMOCOOHbIX MKXOUBEHLUEB Hacnegoda-
Tens (1149 MK PO).

KuTanickne 3akoHogaTenu CuuTaloT, YTo, MTak
DornbLUOe BHUMAHUE yaensaeTcs noaaepkke n sawmre
poaMTENEN M HeCOoBEepLUEHHONETHUX. Hanmpumep, B
3akoHe Kutanckon HapogHoi Pecnybnuku o cogen-
CTBUU CEMENHOMY BOCMUTAHWUIO, @ UMEHHO B CTaTbe

nerable segments of the population. The paper raises the question of how the existing legislation of
the People’s Republic of China is able to ensure a balance between the will of the testator and the
rights of his dependents. The article also examines judicial practice in which courts sometimes re-
view wills taking into account the needs of the heirs, despite the absence of a direct rule on the

The author concludes that it is necessary to introduce elements of a mandatory share or similar
social protection mechanisms, which will more effectively protect the interests of socially vulnerable
heirs and ensure fairness in the inheritance process.

Key words: compulsory share, inheritance law, foreign countries, testator, heirs.

14, ckasaHo, 4TO nNuua, obnagatowme NOMHOW rpax-
OaHCKou 0eecrnocobHOCTLI0 npoxuBearoLLmne
COBMECTHO YreHbl ceMbM, 06513aHbI MOMOraThb 1 OKa-
3blBaTb COAENCTBUE POOUTENSIM U APYTMM OMeKyHam
HecoBepLUeHHoneTHero. B KoHctutyunn KHP, B cTa-
Tbe 45 nponucaHo, 4To rpaxxgaHe Kutanckon Hapopg-
Hon PecnyGnukn B CTapocTu, B criydyae 6onesHu nnm
noTepu TPyAoCnocobHOCTM MMEIOT MPaBO Ha nosy4e-
HMe OT rocygapctea K obliecTBa MaTepuanbHON
nomoLuun. FlocyaapcTBo pasBMBaeT coLmanbHoe cTpa-
XOBaHWe, OOLEeCTBEHHOE BCMOMOLLECTBOBAHME U
MeOuKo-caHUTapHoe obcnyXnBaHue, Heobxoamumoe
Ans peanusauumn 3Toro npaea rpaxaaH [4].

locynapctBo 1 o6LecTBO obecnevmBatoT NHBa-
nMOoB U3 YMCra BOEHHOCHYXallMX, OKasbiBatoT
MaTepuarnbHyl0 MOMOLLb CEMbSM MaBLUMX FEPOEB,
NPenoCTaBnAT NbrOTbl CEMbAM BOEHHOCITYXaLLUX,
a Takke MomoraroT crenbiM, IMyX1UM, HEMbIM U ApY-
MM rpaxxgaHaM-mHBanuaam B yCTPOMCTBE Ha paboTy,
nony4eHnn cpeacTB Ha XM3Hb, Nony4veHnst obpasoBa-
Hus [1].

Uto kacaetcsa poguTtenen, TO OHU 00si3aHbl
cogepXatb U BOCMUTbIBATb HECOBEPLUEHHONETHUX
OeTeln, COBEPLUEHHONETHNE OETU, B CBOK o4epenb,
00si3aHbl cogepaTb WM nogaepXxuBaTb poauTenen
(ctatbat 49 KoHctutyumss KHP). Takke ato nponu-
caHo B lpaxxgaHckom Kogekce KHP, a nmeHHo, 4To
poauTenu obsizaHbl pacTuUTb, 06pa3oBbIBaTL U 3aLLM-
LLIaTb CBONX HECOBEPLLEHHONETHMX AeTel. Bapocnble
aetn obasaHbl NogaepXuBaTtb, NomMoratb U 3allu-
waTb cBomx pogutenen (ctatbs 26 MK KHP).

Bce aTn HOopMbI OENCTBYIOT, KOrda Hacnegona-
Tenb XmB. Ho KkTO X OygeT 3aboTuTbCs O LAHHOM
KaTeropum nuu, nocrne cMepTu Hacrnegoaatensa?

UTo KacaeTcs WKXAMBEHUEB Hacnegogarens, To
nocrie ero CMepT COOTBETCTBYHOLLAA AONS Hacnem-
CTBa Mo)xem 6bImb nepefaHa nuuy, He sSBNsSLLe-
MyCH HacneaHMKOM, KOTOPOE Haxoauroch Ha WxKau-
BEHWM YMepLUero, Wnu nuuy, He sBNALLWeMycs
HacrnegHWUKOM, KOTOPOE BHECITO 3HAYUTESbHLIN BKNag
B NOAAEPXKKY ymepLuero [2].

B cratbe 1159 KoHctutyummn KHP Takke ectb
ynOMWHaHME O TOM, YTO MpW pasferne HacrneacTsa
Hanoru u onru, Nnognexawue ynnare unv npuyanta-
loLLMEeCs YMepLUEMY B COOTBETCTBMM C 3aKOHOM,
BbINMavnBaloTCa U3 HacneacTea, rnpu ycsaoeuu, Yto
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HeobxodmMmasi YacTb HacneacTBa COXpaHsieTcs Ans
noboro HacnegHuka, KOTOPbIA HE UMEET HU Tpydo-
CMOCOBHOCTU, HN UCTOYHUKA 4OX04a.

CHOBa HeT KOHKPETHbIX Mep, obecneynBarLLmnx
rapaHTMiO  BbILENEPEeYUCTIEHHBIM  NnLaM  nocne
cMepTu Hacnepopatens. Ho nmovemy x Tak obcToaT
gerna B Kutae? Bbigenum BO3MOXHbIE MPUYMHBI
OTCYTCTBUSA «0053aTENbHON AONM» B HAcneacTee:

* KynbmypHbie u ucmopuyeckue ak-
mopsbI: TpaguLMOHHO B KUTANUCKOW KynbType yBaxa-
€TCs1 BOMNS CTapLUero noKoneHns 1 nx npaBo pacno-
pSPKaTbCS CBOMM MMYLLIECTBOM Tak, Kak OHU CYUTaKOT
Hy>XHbIM. KOHyLMaHCKMe LIEHHOCTU aKUeHTUPYHT
BHMMaHWe Ha NoYUTaHWM poauTenen U NOAYUHEHUN
UM, HO He BCeraa rapaHTUpyT paBHOe pacnpegene-
HWe nMmyLlecTBa Mexay aetoMu [5].

» Cucmema couyuanbHo20 obecrneyeHusi: B
Kutae ncrtopudeckn cnoxunacb cucrtema, rge getu
HeCcyT OTBETCTBEHHOCTb 3a cogepkaHue npecTape-
nbiX poguTenen. Hannuve nnn oTcyTcTBME Hacnea-
CTBa MOIMO 3aBUCETb OT TOrO, HACKOSIbKO XOPOLUO
OETU BbINOMHANM CBOM 00S3aHHOCTM MO yxody 3a
poauTensiMu. XoTd cucTema coumanbHoro obecneve-
HWUSI pa3BMBAETCS, OTBETCTBEHHOCTb OETeN 3a yxon4
3a npecTapensiMv POACTBEHHUKAMU MO-MPEXHEMY
UrpaeT BaXkHYH porib.

* AKUeHM Ha eoJieu3bsie/IeHUU 3aseuja-
mens: Kutanckoe HacneacTBeHHoe NpaBo genaet
aKUEHT Ha yBaXKeHUM BOMW 3aBeluaTens, BblpaKeH-
HOM B 3aBellaHun. BmelwartenscTBoO rocygapctsa B
pacnopshkeHne MMyLLEeCTBOM CYMTAEeTCs MeHee
XenartenbHbIM.

Mpobnembl ¥ nocneacTBUA OTCYTCTBUSA
obsizaTenbHOW Aonu:

* Hecnpaeednueocmsb u nuweHue Hacneo-
cmea: Hanbonee oyeBugHas npobrema 3akntoya-
€TCs B TOM, YTO 3aBeLlaTenb MOXET HeCMpaBeaIMBo
NULWNTb HacneaCcTBa HY>XOaLLUXCS POACTBEHHUKOB,
TaKNX KaK HECOBEPLUEHHONETHNE AETU, HETPYAOCMO-
COGHbIE Cynpyrn Unu npecTapernbie poauTenu, KoTo-
pble Haxoawnucb Ha ero wkaveeHwu. Hanpumep,
3aBeLlaTenlb MOXET OCTaBWUTb BCE CBOE MMYLLECTBO
OOHOMY pebeHKY, UCKIHOYMB OCTasbHbIX.

 Bbpemsi dns 2ocydapcmea: B cnyvasx,
KOrda Hyxpatlwmecs  POACTBEHHUKM  JIULLEHbI
HacnefcTea, bpems Ux cogepXkaHusi MOXET Jiedb Ha
nreyn rocyaapcTtsa, 4TO YBENMYMBAET pacxodbl Ha
coumanbHoe obecneyeHue.

OTcyTcTBME 00653aTENBHON AONM B HAacneacTee
B Kutae siBnsieTcs CNOXHbLIM 1M CMOPHLIM BOMPOCOM,
OTpakaloLMM KyrnbTypHble, UCTOpUYECKME U COLU-
anbHble 0COBEHHOCTM CTpaHbl. XOTs CyLLEeCTBYOLLME
MEXaHM3Mbl 3alUMTbI NPaB HYXAaLMXCA POACTBEH-

HUKOB B OHpEﬂeHeHHOVI CTeneHn cMdar4yarotT HeratuB-
Hble MOCNEACTBUS, OHN He obecnevnBaloT Takon e
CTEneHn 3aWuThbl, kak obsizaTenbHas Aons. Bepom-
HOCTb N CPOKM BBEOEHUA UHCTUTYTaA o0bs3aTenbHON
Oonn B HacnegcTtBeHHOM npaBe Kutas noka octa-
I0TCS HedAcHbIMU. [Moka 41O cuUTyauua Tp66YET oT
Hy>Xaaruwmxca poaCcTBeHHUKOB aKTUBHOCTU B 3aLLUTE
CBOMX NnpaB 4vepes CcyllecTByolMe NpaBoBblie MeXa-
HU3MBbI.
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